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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

WHATABURGER PARTNERSHIP 
 

Opposer, 
 

v. 
 
SARKIS AVAKIAN, 

 
Applicant. 

) 
) 
) 
)       Opp. No.:  91/189,023 
)       Ser. No.:    77/494,179 
)       Mark:         WHATTA WING! 
) 
) 
) 

  
 

Opposer’s Fourth Notice of Reliance 

 

 Pursuant to Rule 2.120(j) of the Trademark Rules of Practice, 37 C.F.R. § 

2.120(j), Opposer WHATABURGER PARTNERSHIP, hereby gives notice of its 

reliance upon excerpts of the discovery deposition of the Applicant, Sarkis Avakian, and 

related exhibits, taken under oath on Friday, June 25, 2010, attached as Exhibit D.   

 The excerpts and exhibits in the attached Exhibit D (redacted) and their relevance 

to this proceeding are discussed below:  

Deposition Page:Line 

Nos.; Exhibits 

Relevance 

5:2-3, 7:15-8:2 Swearing of witness; identification of witness 

60:10-61:14; 62:3-13 Description of restaurant services that are the subject of the 
opposed application, including description of restaurant services as 
“fast casual” - shows identity and relatedness of services between 
Applicant’s and Opposer’s mark 

63:19-64:1, 64:17-66:7; 
Deposition Exhibit 7 

Identification and authentication of photographs of Applicant’s 
restaurant - shows identity and relatedness of services between 
Applicant’s and Opposer’s mark 

66:8-17 Description of restaurant services that are the subject of the 
opposed application - shows identity and relatedness of services 
between Applicant’s and Opposer’s mark 

99:4-12; 99:20-101:16; 
Deposition Exhibit 10 

Description of colors used by Applicant for mark, including red 
and a “darker shade of yellow” - shows similarity of Applicant’s 
and Opposer’s marks 
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Deposition Page:Line 

Nos.; Exhibits 

Relevance 

103:3-17; Deposition 
Exhibit 11 

Comparison of Applicant’s mark and Opposer’s mark as used in 
commerce, including similar colors and fonts (Exhibit 11 is 
authenticated in the testimony deposition of Richard Scheffler, to 
be submitted) - shows similarity of Applicant’s and Opposer’s 
marks 

106:8-19; Deposition 
Exhibit 12 

Advertisements used by Opposer showing prominent use of 
yellow for WHATA formative marks (Exhibit 12 is authenticated 
in the testimony deposition of Richard Scheffler, to be submitted) 
- shows similarity of Applicant’s and Opposer’s marks 

107:4-9; 108:2-18 Meaning and connotation of Applicant’s mark: “Whatta” as used 
in Applicant’s  mark means something nice, and an abbreviation 
for “what a”; and “wing” is descriptive of chicken wings – shows 
identical connotation of WHATTA in Applicant’s and Opposer’s 
marks, and descriptive nature of “wing” as used in Applicant’s 
mark 

118:20-119:8; Deposition 
Exhibit 14 

Identification and authentication of menu used in Applicant’s 
WHATTA WING! restaurant  

121:13-122:8 Identification of McDonald’s restaurants as in the same general 
channels of trade as Applicant’s restaurant services – shows 
identity and relatedness of channels of trade between Applicant’s 
and Opposer’s mark 

126:22-127:17 Discussion of Applicant’s restaurant menu; admission that 
Applicant sells meal combinations under names WHATTA 
SPECIAL and WHATTA DEAL – shows identity and relatedness 
of services between Applicant’s and Opposer’s mark, and 
Applicant’s expanded use of WHATTA as a source identifier 

127:18-130:16; 
Deposition Exhibit 15 

Admission that food items sold in Applicant’s WHATTA WING 
restaurant are also sold in Opposer’s WHATABURGER 
restaurants (Exhibit 12 is authenticated in the testimony deposition 
of Richard Scheffler, to be submitted) – shows identity and 
relatedness of services between Applicant’s and Opposer’s mark 

130:17-132:13; 
Deposition Exhibit 16 

Identification and authentication of Applicant’s “Facebook” page 
showing that Applicant prominently promotes hamburgers as a 
menu item on Facebook page and restaurant window – shows 
identity and relatedness of services between Applicant’s and 
Opposer’s mark 
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Deposition Page:Line 

Nos.; Exhibits 

Relevance 

132:21-134:1; 134:5-
135:6; 135:18-19; 136:4-
9, 15-16; 137:7-9; 137:13-
22; Deposition Exhibit 1 

Admission that products and services listed in Opposer’s WHATA 
formative trademark registrations are also provided by Applicant 
under the opposed WHATTA WING! Mark  (Exhibit 1 is the 
Notice of Opposition, already of record in this proceeding) – 
shows identity and relatedness of services between Applicant’s 
and Opposer’s marks 

140:5-8; 141:17-143:21; 
Deposition Exhibit 17 

Identification and authentication of file wrapper for opposed 
application (already of record in this proceeding); admission that 
Applicant’s application is for “restaurant services” and Applicant 
offers “restaurant services” under the opposed mark – shows 
identity and relatedness of services between Applicant’s and 
Opposer’s marks 

143:22-144:2 Admission that mark first used by Applicant no earlier than 
November 14, 2007 – shows priority of Opposer’s marks 

146:5-14; 147:9-151:1; 
151:9-152:22; 153:9-
160:14; 162:9-14; 164:20-
165:2 

Description of limited advertising and promotional activities 
(costing no more than $3500) as limited to East Arlington, Mass.; 
Description of unsolicited media coverage as limited to Boston 
metropolitan or maybe parts of New England; admission that most 
customers are “local”– shows limited possibility for actual 
confusion between Applicant’s and Opposer’s marks 

160:15-161:6; Deposition 
Exhibit 18 

Identification and authentication of Applicant’s website at 
<whattawing.com> 

161:20-162:1 Admission that Applicant’s website at <whattawing.com> is 
accessible in entire country – shows likelihood that consumers 
looking for information about Whataburger may be diverted to 
Applicant’s website 

197:18-22 Admission that Opposer’s WHATABURGER mark has been in 
use in commerce longer than Applicant’s mark WHATTA WING 
has been in use in commerce – shows priority of mark 

198:11-199:4; 201:5-7 Admission that Applicant’s opposed application and Opposer’s 
registrations for “restaurant services” are for the same services   – 
shows identity of services between Applicant’s and Opposer’s 
marks 

214:2-9 Admission that Applicant does not track search engine results or 
hits – shows that it is not possible to determine whether consumers 
actually are being diverted from Whataburger to Applicant’s 
website 
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      Respectfully submitted, 

WHATABURGER PARTNERSHIP  
 

      By:  
       Christopher Kelly  
       Jennifer L. Elgin 
       Wiley Rein LLP 
       1776 K Street, N.W. 
       Washington, D.C.  20006 
       (202) 719-7000 
 
      Attorneys for Whataburger Partnership 
 
Dated:  January 28, 2011 
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